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• A guardianship statute for individuals with 
Intellectual and Developmental Disabilities and 
Traumatic Brain Injury;

• Court Proceeding before the Surrogates Court;
• Less Costly than Mental Hygiene Law Article 81 

Guardianship (Supreme Court).



• Report and Recommendations of the Olmstead Cabinet –
October 2013

Under Article 17A, the basis for appointing a guardian is diagnosis driven and is not 
based upon the functional capacity of the person with disability. A hearing is not 
required, but if a hearing is held, Article 17A does not require the presence of a 
person for whom the guardianship is sought. Additionally, Article 17A does not limit 
guardianship rights to the individual’s specific incapacities, which is inconsistent with 
the least-restrictive philosophy of Olmstead. Once guardianship is granted, Article 
17A instructs the guardian to make decisions based upon the “best interest” of the 
person with a disability and does not require the guardian to examine the choice and 
presence of the person with a disability…The Olmstead Cabinet recommends that 
Article 17A be modernized in light of the Olmstead mandate to mirror the more 
recent Article 81 with respect to appointment, hearing, functional capacity, and 
consideration of choice and preference in decision making. 



•The Office for People With Developmental Disabilities 
submitted S4983 as a Program Bill;

•The idea for a bill can come from several sources: 
including, the governor and his staff or departments 
(program bills);

•The program bill was introduced in the Senate but 
not introduced in the Assembly.





• A court can appoint a guardian 
if two medical professionals (a 
physician and a psychologist or 
two physicians if one is qualified 
in the area of MR/DD) attest to 
the fact that a person’s 
MR/DD/TBI makes them 
incapable of managing 
themselves or their affairs.  

• A court can appoint a 
guardian only if a person 
with a developmental 
disability exhibits 
significant impairment in 
general or specific areas of 
intellectual functioning 
and/or adaptive behaviors 
in specific areas.  

• Excludes TBI



• No venue 
requirement

• A petition for guardianship must be brought 
in the surrogate court in the county where 
the person with DD lives or is physically 
present, including if the person lives in a 
residential facility.  If the person under 
guardianship moves, a hearing to modify 
the guardianship order must be brought in 
the surrogate court in the county they now 
live in.  A party can petition for a change of 
venue if it is inconvenient to the parties or 
witnesses.



The 17A guardianship petition must include:
• The name, DOB, and address of the person with DD.
• The petitioner’s  name, address, age and relationship;
• The names of the person with DD’s parents, children, adult siblings and 

spouse, and whether they’re alive;
• The name of the person the person with DD lives with if not their parents 

or spouse; and
• The name, age, address, education, qualifications and of the proposed 

guardian, standby guardian and alternative guardian if other than the 
parent, spouse, adult child or adult sibling, and why these family 
members should not be the person with DD’s guardian(s).









• S4983 -





• MHLS must find out whether the person with DD has any 
objection to the guardianship sought by the petitioner and 
decide whether MHLS is able to represent the person.

• If the person with DD objects to the petition, the court must 
appoint MHLS or another attorney to represent that person. 

• If the person with DD does not object, MHLS or another 
attorney must represent the person and investigate the 
factual allegations of the petition and file an answer with the 
court, confirming or denying the allegations in the petition. 



• MHLS must also report to the court on whether it finds 
reason to object to the proposed guardianship. If the person 
does not object and the person cannot be represented by 
MHLS or another attorney, the court must appoint a 
guardian ad litem to perform these functions. 

• MHLS or any other attorney representing the person with 
DD can, with court permission, review their client’s clinical 
records.  They may also seek a court evaluation of the 
person by a physician, psychiatrist, or certified psychologist. 



• Before the first appearance, the petitioner may speak or 
meet with the MHLS or other attorney for the person with 
DD, or the guardian ad litem if the person is not represented 
by an attorney, and agree to amend the petition.

• At this meeting the person’s legal representative (MHLS, 
other attorney or guardian ad litem) and the petitioner may 
agree to the scope of the guardianship and present this 
agreement to the court at the first appearance. 



• S4983
• The court must schedule a court appearance.
• At the first appearance, the court must review the person with 

DD’s answer and hear from all parties on the answer, the report, 
and any amended complaint. 

• If all the parties including the person with DD agree, the court 
must issue an order and decree of guardianship.

• If the parties do not agree that a guardianship is necessary, the 
court must schedule a hearing.

• 17A -None



17A

• Presence not 
mandatory 

S4983
• Presence mandatory unless excused by person’s 

attorney;  
• The petitioner must also be present at the first 

appearance. 
• Presence at all future appearances required unless 

the court finds medically contraindicated or 
otherwise not in their best interest. However,  the 
court cannot waive their presence over the object 
of the person’s attorney. The judge must conduct 
the hearing wherever the person is living if 
necessary for them to be present.



• The parties have a right to a 
jury trial.  The court can 
decide to not hold a hearing 
upon the request of the 
parents.  In this case, the 
court will appoint a guardian 
ad litem or MHLS to 
recommend whether 
appointing a guardian is in 
the best interest of the 
person with DD.

• Person with DD is entitled to a 
hearing or jury trial. At the hearing, 
the petitioner must prove any facts 
that support allegations that a 
person has a DD, that the person 
needs a guardian, and that the 
guardian should have specific 
powers by clear and convincing 
evidence.  Any other allegations 
must be proven by fair 
preponderance of the evidence.



• Guardianships are either 
plenary (giving authority to 
the guardian in all areas of 
a person with DD’s life) or 
limited to authority over 
the person with DD’s 
property.

• The powers of a guardian 
must be tailored to the 
needs and limitations of 
the person with DD. 



Specific areas in which the person with a DD may be alleged to 
need a guardian include: 
• Ability to consent to medical or other professional care; 
• Money and property management; 
• Who can have access to personal information; 
• Choice involving education, training, employment, supports 

and services;



• Requesting legal or other professional advocacy services; 
• Choice of where to live and who to live with; 
• Choice of social and recreational activities; 
• Decisions concerning travel; and 
• Applications for government or private insurance and 

benefits.





Notice of Standby Guardians

17A
• None

S4983
• If someone petitions to 

become a standby 
guardian for a person 
with DD, they must 
notify MHLS.





17A -None
S 4983 -If a guardian has made a reasonable effort to find out what the person 
with DD wants but has not been able to do so, the guardian must decide what is 
in the person with DD’s best interests, based on: 
• The reason for and nature of the proposed action; 
• The possible benefit or necessity of the action;
• The possible risks and other consequences of the action; 
• Any available alternatives and their risks, consequences and benefits; and
• Any other information that the guardian believes the person with DD would 

have considered if able to make the decision, such as the views of family and 
friends.



17A
• None –Some 

Surrogate’s Court 
require.

S4983
• Guardians must report on the status of a person 

with DD under guardianship every year or at 
intervals specified by the court.  A guardian must 
file the report with the court and mail it to 
standby guardians, MHLS, the director of the 
facility the person with DD lives in, and/or a 
person the person with DD lives with.

• A form will be created by the Office of Court 
Administration. 



For more information on NYAIL’s advocacy priorities and 
on 17-A Guardianship, please visit NYAIL’s website: 

www.ilny.org/advocacy/advocacy-priorities

To take action on this issue, visit NYAIL’s action center:

www.ilny.org/advocacy/vv-action-alerts
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